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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION

Case No. 09-62034-Civ-Dimitrouleas
AMERICAN COLLEGE OF
CARDIOLOGY , et al.,

Plaintiffs,
VS.

KATHLEEN SEBELIUS, as SECRETARY,
U.S. DEPT. HHS,

Defendant.
/

REPLY IN SUPPORT OF PLAINTIFFS’ REQUEST
FOR EXPEDITED DISCOVERY

The Defendant’s Memorandum in Opposition to Expedited Discovery is flawed because
it applies the incorrect standard of review and relies upon an incorrect jurisdictional analysis.
Namely, in its Opposition to Plaintiffs’ request for expedited discovery, Centers for Medicare &
Medicaid Services (“CMS”) ignores (or misinterprets) the relevant provisions of Rule 26 of the
Federal Rules of Civil Procedure. Rather than addressing the reasonableness of Plaintiffs’
discovery request per the appropriate standard of review, CMS argues the merits of Plaintiffs’
request for preliminary injunction. Accordingly, as set forth in more detail below, Plaintiffs
should be afforded expedited discovery in this case.

As many courts have held, “[e]xpedited discovery is particularly appropriate when the
plaintiff seeks injunctive relief because of the expedited nature of injunctive proceedings.”
Ellsworth Associates, Inc. v. U.S., 917 F.Supp. 841, 844 (D.D.C. 1996). Here, Plaintiffs seek

expedited discovery so that they can properly prepare for the forthcoming preliminary injunction
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hearing. In light of the relevant provisions of Rule 26 of the Federal Rules of Civil Procedure,
and when assessed under the appropriate standard of review, Plaintiffs’ request for expedited
discovery should be granted.

I. Rule 26 And The Correct Standard Of Review

CMS argues that “[a]s a general matter, ‘[a] party may not seek discovery from any
source before the parties have conferred as required by Rule 26(f).”” DE 15, p. 5. While as a
general proposition this statement is true, Rule 26(d)(1) further provides that “[a] party may not
seek discovery from any source before the parties have conferred as required by Rule 26(f),
except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B), or when
authorized by these rules ... or by court order.” Fed. R. Civ. P. 26(d)(1) (emphasis added). The
current action is clearly exempt from the initial disclosure requirements (i.e., the requirement to
provide specified categories of information without awaiting a formal discovery request) per
Rule 26(a)(1)(B)(i) (exempting from initial disclosures actions for review on administrative
record), and, as such, Plaintiffs are not precluded from seeking discovery before any Rule 26(f)
conference as CMS contends.' Fed. R. Civ. P. 26(a)(1)(B)(1) and 26(d)(1).

CMS also asserts that the factors relevant to Plaintiffs’ motion for preliminary injunction
should serve to guide this Court’s analysis of Plaintiffs’ request for expedited discovery. DE 15,
p- 5. However, that standard has been explicitly rejected for matters involving a request for
expedited discovery prior to a preliminary injunction hearing. See, e.g., Merrill Lynch, Pierce,
Fenner & Smith, Inc. v. O’Connor, 194 F.R.D. 618,624 (N.D. I1l. 2000) (“where ... a plaintiff

seeks expedited discovery in order to prepare for a preliminary injunction hearing, it does not

: Furthermore, even if this matter had not been exempt, it is specifically within this Court’s

discretion to order expedited discovery prior to the occurrence of a Rule 26(f) conference. Fed.
R. Civ. P. 26(d).
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make sense to use preliminary injunction analysis factors to determine the propriety of an
expedited discovery request.”); Philadelphia Newspapers, Inc. v. Gannett Satellite Info.
Network, Inc., 1998 WL 404820, n.1 (E.D. Pa. 1998) (the factors for granting a preliminary
injunction are “inappropriate” in evaluating a request for expedited discovery where the request
seeks “evidence for [a] preliminary injunction hearing.”).

Instead, the proper standard to be applied in this matter, as argued in Plaintiffs’ Motion, is
a reasonableness standard, examining “the discovery request ... and the reasonableness of the
request in light of all of the surrounding circumstances.” Merrill Lynch, 194 F.R.D. at 624. “The
reasonableness standard is considerably more liberal than the [preliminary injunction] Notaro
standard” put forth by the Defendant. Better Packages, Inc. v. Zheng, 2006 WL 1373055 *3
(D.N.J. 2006). “Application of [the reasonableness] standard depends on the actual
circumstances of each case, as well as consideration of certain factors such as a pending
preliminary injunction hearing, the need for discovery and the breadth of the requests.” Id. In
applying this standard it is important to note that “[e]xpedited discovery is particularly
appropriate when a plaintiff seeks injunctive relief because of the expedited nature of injunctive
proceedings.” DE 2, p. 4 (citing Ellsworth Associates, Inc. v. U.S., 917 F.Supp. 841, 844
(D.D.C. 1996). Further, expedited discovery has been allowed “where it would ‘better enable
the court to judge the parties’ interests and respective chances for success on the merits’ at a
preliminary injunction hearing.” Id. (citing Edudata Corp. V. Scientific Computer, Inc., 599
F.Supp. 1084, 1088 (D. Minn. 1984). “If narrowly tailored to fit the needs of a preliminary
injunction hearing, leave to conduct expedited discovery should be granted.” Better Packages,

Inc., 2006 WL 1373055 at *3.
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