UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

CaseNo. 09-CV-62034-Dimitrouleas-Snow

AMERICAN COLLEGE OF CARDIOLOGY, et al.,

Plaintiffs,
FILEDby VT D.C.
V. ELECTRONIC
Dec. 28, 2009
KATHLEEN SEBELIUS, in her official capacity as
SECRETARY OF THE UNITED STATES TN, LA

DEPARTMENT OF HEALTH AND HUMAN SERVICES, 8.0, OF LA tiam

Defendant.

PLAINTIFFS’ MOTION FOR EXPEDITED DISCOVERY IN AID OF REQUEST
FOR PRELIMINARY AND PERMANENT INJUNCTION

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, Plaintiffs
seek an Order permitting limited discovery to be conducted on an expedited basis in aid
of Plaintiffs’ request for preliminary and permanent injunctive relief and in support of
this motion state the following:

L Introduction

The underlying action is one for declaratory and injunctive relief brought by the
American College of Cardiology (“ACC”), the Florida Chapter, American College of
Cardiology, Inc. (FCACC”), certain cardiologists providing cardiology services to
Medicare beneficiaries, and certain Medicare beneficiaries with chronic cardiac-related

diseases requiring ongoing cardiology services (collectively, “Plaintiffs™) ageiinst the
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Secretary of Health and Human Services (the “Secretary”). The Plaintiffs challenge the

‘Secretary’s use of the Physician Practice Information Survey (“PPIS”) to develop the
Physician Fee Schedule Rule for 2010 (“PFS Rule™), which indiscriminately and
irrationally slashes Medicare payments for cardiology services based on information that
the Secretary’s own consultant has acknowledged is flawed for cardiology. See Lewin
Report (copy attached hereto as Exhibit 1) at 4-7.

The Secretary has unlawfully adopted the payment rates for cardiology services in
the PFS Rule despite the clear defects in the PPIS data that have been identified by the
Secretary’s own consultant and by the public. Unless the Secretary’s use of the PPIg data
for the PFS Rule is invalidated and the Secretary is enjoined from using the PPIS data to
pay for cardiology services under the PFS Rule, Medicare payments for cardiology
services will be severely reduced, below the costs that must be incurred to provide those
services, thereby causing a catastrophic reduction in the availability of cardiology
services to Medicare beneficiaries needing cardiology services.

Unless immediately enjoined, the PFS Rule will become effective on January 1,
2010 and Medicare payment rates for cardiology services will be drastically reduced
effective January 15, 2010. As a result, Plaintiffs, in addition to their Complaint for
Declaratory and Injunctive relief, have moved for a preliminary injunction in order to
maintain the status quo pending a final disposition on the merits in this matter. As
discussed further below, Plaintiffs seek discovery limited to issues relating to the PPIS
data and is intended to aid in the deliberation of Plaintiffs’ request for preliminary and

permanent injunctive relief.



I1. Plaintiffs’ Discovery Request Is Limited and Targeted

Attached hereto as Exhibit 2, is a copy of Plaintiffs’ proposed discovery fequest,
which is limited to a single document request related to the PPIS that is the subject of this
litigation. This discovery is necessary because, as stated in Plaintiffs’ Motion for
Preliminary Injunction, the PPIS incorporated defective survey data and the Secretary
failed to explain during the rulemaking process why such data was used in lieu of more
reliable data, despite the findings of the Secretary’s consultant, The Lewin Group, that
the PPIS data was flawed.

Plaintiffs seek limited discovery for purposes of the hearing on its motion for
preliminary injunction. No interrogatories or depositions are requested at this time, and
Plaintiffs reasonably believe that the requested information is readily accessible and can
be produced to the Plaintiffs no later than five (5) business days before the scheduled
hearing for preliminary injunction.

I11. It is Within the Court’s Discretion to Permit Expedited Discovery

The Court has broad discretion to alter the timing, sequence and volume of
discovery. See, e.g., Dell Inc. v. Belgiumdomains, LLC, 2007 WL 6862341 (S.D.Fla.
2007) (permitting expedited discovery to assist plaintiff to prepare for a seizure hearing);
see also Fed. R. Civ. P. 26(b)(1)(“the court may order discovery of any matter relevant to
the subject matter involved in the action™). Even in a challenge under the Administrative
Procedure Act (“APA”), where review is generally restricted to the record, discovery is
proper when it is necessary to assist in the evaluation of the agency’s action. See Citizens
to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971), abrogated on other

grounds by Califano v. Sanders, 430 U.S. 99, 105 (1977); Preserve Endangered Areas of



Cobb’s History, Inc. v. United States Army Corps of Engineers, 87 F.3d 1242, 1246 (11™
Cir. 1996); see also Animal Defense Council v. Hodel, 840 F.2d 1432 (9™ Cir. 1989)
(summarizing the circumstances when discovery is appropriate in an APA related action
including: 1) an inadequate record to explain the agency action; 2) a record that does not
contain documents considered by the decision maker; 3) a failure by the agency to
consider relevant factors; or 4) a showing of improper behavior or bad faith on the part of
the agency). Among other things, in the case at hand, the Secretary has neglected to
explain during the rulemaking process why the agency chose to use the PPIS data despite
the finding by the agency’s own consultant that the PPIS data were defective and tha‘F
other available data sources were more representative and precise than the PPIS data. See
Lewin Report at 4-7.

Furthermore, Federal Rule of Civil Procedure 34(b)(2)(A) expressly provides that
courts may expedite discovery. See Fed.R.Civ.P. 34(b)(2)(A). “Expedited discovery is
particularly appropriate when a plaintiff seeks injunctive relief because of the expedited
nature of injunctive proceedings.” Ellsworth Associates, Inc. v. United States, 917
F.Supp. 841, 844 (D.D.C. 1996) (also noting that “Courts have wide discretion with
respect to discovery ...”) (citing Optic-Electronic Corp. v. United States, 683 F.Supp.
269, 271 (D.D.C. 1987); Onan Corp. v. United States, 476 F.Supp. 428, 434 (D.Minn.
1979)). Expedited discovery has been ordered where it would “better enable the court to
judge the parties’ interests and respective chances for success on the merits” at a
preliminary injunction hearing. Edudata Corp. v. Scientific Computers, Inc., 599 F.Supp.
1084, 1088 (D.Minn. 1984), aff"d in part, rev’d in part on other grounds, 746 F.2d 429

(8™ Cir. 1985).



As stated above, Plaintiffs’ discovery request is narrowly tailored and will better
enable the Court to assess the parties’ respective interests at .the preliminary injunction
hearing in this matter. Among other things, the administrative rulemaking record is
inadequate to explain the agency’s decision to use the defective PPIS data. As such,
good cause exists for granting Plaintiffs’ request for expedited discovery in aid of their
request for a preliminary and permanent injunction. Ellsworth, 917 F.Supp. at 844.

IV.  Conclusion

For the foregoing reasons, Plaintiffs request that their motion for expedited
discovery be granted and that the Defendant be ordered to respond to the attached
discovery at least five days prior to a hearing on Plaintiffs’ motion for preliminary

injunction.
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CMS — 1413-P Response to Public Comments, Part 1

As part of its ongoing CMS Practice Expense (PE) contract, The Lewin Group was asked to assist CMS
in responding to comments to the 2010 Physician Payment Notice of Proposed Rule Making (NPRM).
We have identified a set of common issues raised by the American College of Cardiology and other
physician specialty related groups to the use of the American Medical Association (AMA) Physician
Practice Information Survey (PPIS) contained in the NPRM. While we provide responses to these
comments below, at the core is the issue of significant differences in the practice expense per hour values
obtained from the PPIS, past supplemental survey (SS), and the Socioeconomic Monitoring Survey
(SMS) efforts. Those specialties with PPIS PE estimates substantially lower than their previous PE
estimates as used in the Medicare physician fee schedule (MPFS) have provided CMS with extensive
comments in response to the NPRM that challenge the validity and reliability of the PPIS data.

This paper summarizes selected NPRM comments related to the PPIS and our responses, as well as our
analytic results. We requested additional data from the AMA on the PPIS to help with our assessment of
variations in PE/HR between the PPIS and the supplemental survey. We have received much of the
requested data. However, it is the AMA’s policy to restrict cell sizes (n = 20) when providing data thus
some of our analysis was constrained by lack of adequate distributional detail. Lewin appreciates the
AMA s spirit of cooperativeness in sharing additional data to assist with this effort.

We start with an overview of possible approaches to the winners and losers problem under PPIS PE
implementation. Second, we review some broad themes in the comments critical of the PPIS. Third, we
provide a summary of PPIS to SS PE blend results. Finally, we then address a series of conceptual views
related to PPIS to SS comparisons. We use cardiology as our primary case example because more is
known about cardiology PE estimates and benchmark data are readily available. We conclude with a brief
discussion of the blend options.

Overview of Options

The Lewin Group has reviewed the comments from specialty groups that participated in the supplemental
survey process. The specialties of Cardiology, Radiology, and Urology experienced a significant
reduction in the PE/HR values. In considering these specialties, we discuss the following options that are
available to CMS:

(1) Use only PPIS indicators (survey data) in the final rule

(2) Blend PPIS and SS PE indicators for all specialties with SS PE data

(3) Blend PPIS and SS PE indicators only for those specialties where the strongest case can be made
for moving away from the PPIS PE information and when the specialty requested a blend

EXHIBIT
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We do not discuss transition strategies, as the rationale for transitions and blends would be much the
same. The key difference being that blends could be permanent while a transition would move PE
payments towards the PPIS PE information over time. Consequently, a transition strategy may not fully
address the overarching concerns some specialties have regarding their PE/HR values from the PPIS,
unless a process was established for specialty groups to submit additional data over time to “correct”” PPIS
data.

Common Themes Related to PPIS PE Comments

CMS provided insufficient information about the survey methodology and process

With publication of the proposed rule, CMS posted on its website the AMA’s PPIS Worksheets 1, 2 and 3
in addition to The Lewin Groups report to CMS, entitled “Physician Practice Information Survey (PPIS)
Data Submitted for 2010: Non-MD/DO and Health Professionals Practice Information” (June 19, 2009) .
This report includes information on the PPIS survey process as well as the inclusion requirements for
estimating practice expense per hour. In conjunction with this response to the NPRM public comments,
the AMA has posted at www.ama-asssn.org a report submitted to CMS “Computing Survey Response
Rates: A Comparison of the Physician Practice Information (PPS) and The Supplemental Swrreys (SS)”.
Lewin has also previously submitted a report to CMS on precision for the PPIS and has reiterated postions
of that report in this response to public comments. Lastly, Lewin will submit to CMS a more detailed
data processing methodology to address the public comments that pertain to data cleaning and processing.

The AMA PPIS should be subject to the same level of analysis as the supplemental surveys to assess
accuracy and precision

The PPIS used a consistent survey methodology across all specialty and health care profession groups.
This methodology is highly consistent with the prior SMS methodology as only small deviations were
allowed to accornmodate practice style differences across the various groups surveyed.

The PPIS was conducted in accordance with the known conventions governing PE collection activities.
The data are, as a consequence, representative and reliable. One hundred completed surveys for each
specialty was set as a goal for the PPIS. Of the more than 7000 surveys collected for 51 physician, non
MD/DO specialties and health professions, for the majority of specialties, at least 100 surveys were
collected.

In an attempt to be as flexible as possible, consistent with a goal of obtaining and using updated
information collected for the same time period (2006) for as many provider groups as feasible, it is not a
PPIS requirement that every specialty and health care profession group meet a pre-determined statistical
precision level. While CMS required sampling error precision levels for the supplemental surveys, such a
requirement would have been counter-productive for PPIS individual specialty level PE information.

The goal of using consistently collected and the most recent information available for as many specialties
as possible outweighs the use of precision criteria that would not allow use to all of the PPIS data which
as a whole is the best information currently available on provider practice expenses.

Data were not collected in a contemporaneous, consistent, and comprehensive way

We disagree with this comment. The PPIS used a consistent survey instrument and methodology across
all specialty and health care profession groups. The PPIS sample was drawn from the AMA’s Physician



Master File, which is a listing of all member and non-member physicians in the United States. The survey
was conducted in conjunction with national medical specialty societies and other health care
professionals, representing 51 specialties and health professions in order to maximize the overall response
rate’. Respondents could submit information through multiple modalities; include telephone, fax, and
web-based reporting. The survey was conducted by external contractors. In 2007 the PPIS project was
contracted to the Gallup Organization. In late 2007 the AMA transitioned the survey effort to dmrkynetec,
formally Doane Marketing Research, to complete the project. Dmrkynetec conducted the majority of the
specialty level surveys that were implemented by CMS?. Dmrkynetec used the same survey instruments
as did the Gallup Organization in order that survey data collected by Gallup could be appropriately
merged in the dmrkynetec data collection.

The number of survey responses was low. The survey did not meet the target goal for useable
responses ’

Commenters argue that CMS should withdraw this proposal and take the time necessary to adequately
examine the data submitted by AMA and solicit public input on the validity of the data and the most
appropriate way to integrate this data into the complex physician fee schedule. The evidence is contrary
to this recommendation. Many specialties met the n = 100 sample goal. Many specialties were
significant at .15 precision. In addition, most specialties PE data estimates were consistent with previous
(SMS, SS) survey findings. At most, the “outlier” specialties ir terms of comparison to previously
collected data should be individually addressed. A complete rejection of the PPIS PE/HR results is not
supported.

A Comparison of PPIS and Final Rule 2009 PE Values and Blend Approaches by Specialty

Exhibit 1 below compares. PPIS PE (2009) to the 2009 Final Rule (FR) PE values and shows how a blend
of PPIS and prior SS PE information would mitigate winner and loser effects resulting from the sole use
of PPIS PE values in the 2010 rmlemaking.

! Reference “Computing Survey Response Rates: A Comparison of the Physician Practice Information {PPI) and the
Supplemental Surveys”, AMA. Document to be posted at http://www.ama-assn.org

2 Reference “Factors Influencing the Response Rates for the Physician Practice Information (PPI) and Supplemental
Practice Expense (SPE) Surveys”; dmrkynetec, http://www.dmrkynetec.com



Exhibit 1: A Comparison of PPIS and SS Estimates

Specialty PPIS | Precision PPIS Supplemental | Precision | Final %
PE/HR Total | Survey PE/HR Rule Difference
Value PE/HR Value / PE/HR PPIS
(2006) Value adjusted for Value | (2009) and
inflated payables (2009) | Final Rule
to 2009 (2006)¥ PE/HR
$ (MED : (2009)
Cardiology $135.56 0.15 $143.15 $238.62/ 0.05 $235.05 -39
$217.76
Radiology $134.84 0.22 $142.39 $179.07/ 0.14 $204.86 -30
$172.73
Gastroenterology | $128.34 0.16 $135.53 $146.75/ 0.13 $145.55 -7
$134.23 )
Urology $133.14 0.13 $140.60 $177.96/ 0.09 $173.14 ~-19
$166.79
Allergy and $241.08 0.12 $254.58 $254.84/ 0.10 $247.93 3
Immunology $229.61
Dermatology $264.88 0.15 $279.72 $231.74/ 0.10 $225.55 24
$217.96
Vascular Surgery |} $114.69 0.11 $121.12 | $94.42/$92.38 0.07 $95.73 27
Physical Therapy 568.47 0.18 $72.30 | $54.35/%51.40 0.12 $54.15 34
Optometry $114.78 0.10 $121.21 | $90.39/ $87.80 0.10 - -
Radiation $254.21 0.18 $268.45 $234.99/ 0.07 $228.59 17
Oncology” $220.03

2006 adjusted for payables reflect PE/HR after a percentage was deducted to account for clinical staff
that bill independently and separately billable medical supplies.

'Supplemental surveys inflated to 2006 $ MEL

Y Precision for freestanding radiation oncology for the PPIS was 0.15, precision for hospital based
radiation oncology for the PPIS was 0.21.

Among those specialties that have a previous supplemental survey, the losers under PPIS PE results are
cardiology, radiology, urology, and gastroenterology. The winners are allergy and immunology, radiation
oncology, dermatology, vascular surgery, physical therapy, and optometry. The symmetry of these results
is apparent with the greatest loss at -39 percent (cardiology) and the greatest gains at +34 percent
(physical therapy). This symmetry could be useful in reducing the losses of the specialties that would
otherwise lose under a straight PPIS PE approach.

These data raise a series of policy questions. The key question is: “Should PPIS data be used alone or in
some form of a blend?” The first observation is that large disparities can occur between PPIS and SS PE
values, despite the fact that in many instances both surveys meet the earlier CMS precision requirement of
0.15 (determined as ((1.645 x SE)/mean) This would suggest that each survey accurately measures PE,
but for a different mix of physician practices. A careful review as to which survey results to use comes




down to which set of survey results, or some combination of survey results, are most representative of a
given specialties’ physician practices.

We explore this and other issues below for cardiology.

Cardiology as a Case Study

The total PE values for cardiology across the SMS, SS, and PPIS survey are $93.64%, $238.62, and
$135.50 (in 2006 $). These descriptive data alone would suggest that the supplemental survey data are
outlier observations. Otherwise a substantial increase and subsequently large decrease in cardiology PE
would need to be explained.

The first hypothesis we explored was: “Could there have been a movement out of the office setting to the
hospital setting between 2002 and 2006 for cardiology practices?”” This could explain the abrupt decrease
in PE between the SS and PPIS surveys. We made a series of data runs (see Appendix A) which explored
this issue. The hypothesis is rejected. If anything, over this time period cardiology is moving to the office
setting, not away from it.

Our second hypothesis was that counter to all other specialties, cardiology PE/HR are falling. Comments
from the cardiology sub-specialties provided a series of arguments that PE/HR are increasing over time,
as would generally be expected.

MedAxiom (a company which provides benchmark financial data to cardiology practices) and MGMA (a
national membership organization representing the medical group practice profession) provided
information on PE for CMS’s consideration. These data are suggestive of two points: (1) cardiology total
PE/HR are increasing over time, and (2) the absolute levels of cardiology PE/HR are closer to the SS then
the PPIS PE/HR.

Communication with MedAxiom produced the information in Exhibit 2, below.

* 1999 SMS PE HR inflated to MEI 2006 $.



Exhibit 2: MedAxiom Cardiology PE Data

2003 2004 2005 2006 2007 2008

Mean PE per CV
Physician $567,672 | $602,463 | $616,923 | $656,974 | $641,236 | $655,791
Mean Malpractice Costs | 317,897 | $19447 | $20376 | $22,967 | $19,845 $17,921
PE Net of Malpractice $549,775 | $583,016 | $596,547 | $634,007 | $621,391 | $637,870
PE on an hourly basis

(using 2571 hours per
year $213.84 | $226.77 | $232.03 | $246.60 | $241.69 | $248.10

These data show that malpractice adjusted MedAxiom PE/HR on an hourly basis rise generally between
2003 and 2008. This is consistent with the experience of other specialties as shown by comparing other
specialties SMS PE values (FR 2009 PE dollar values) to the PPIS PE values. Of interest is the fact the
adjusted MedAxiom total hourly PE for 2006 is $246.60. This compares roughly to the SS total PE value
unadjusted to 2006 of $238.62 or the SS total PE value of $217.76 when adjusted for employed labor (see
Exhibit 1 above). !

Commenters also provided CMS with 2006 MGMA PE data, These data are abstracted below.

Exhibit 3: MGMA PE Data for 2006

Mean
Total Operation Costs | $562,680
Plus NPP” Costs $615,852
Hourly Adjusted
(2571) $239.54

V non-physician provider

These data again are very close to the SS PE values for 2006. We calculate an adjust PE/HR to account
for non-physician providers who can independently bill (20% of NPP cost based on PPIS estimates)
which results in a PE/HR of $235.40 a value that is still very close to the SS

Taken together these data would suggest that the PPIS data are representative of different type of
practices then the SS, MedAxiom, and MGMA data. We explore this issue below.

The information below shows practice size by survey. The PPIS has smaller practices than does the SS.
The AMA partially adjusted for this fact in their weighting process®.

Exhibit 4: SS vs. PPIS Breakdown of Survey Sample by Size

“* AMA Physician Master File weights were based on information available for all physicians from the AMA Master
File, two weighting cells (solo or two physician practice; other practice type} were constructed for 40 of the 42
specialties included in the PPl survey. For nuclear medicine and osteopathic manipulative therapy, the two cells
were combined into one, and the practice expense data for those specialties was not weighted within specialty.



# of Physicians SS PPIS
1-9 Cardiologists 27% 55%
10-19 Cardiologists 31% 13%
20-29 Cardiologists 16% 13%
30 or More Cardiologists 26% 18%

Thus, it could be that the PPIS is biased towards smaller practices. As noted below, the SS found lower
costs by smaller practices. However, even the smaller practice size for the SS had a greater PE/HR value
then the overall PPIS mean PE/HR for all practice sizes ($139.34 (SS solo practices) vs. $135.56 PPIS
overall PE/HR mean). All other SS practice size means are even greater than the PPIS ‘overall PE/HR
mean. .

These data also point to another set of conclusions. The 2006 PPIS mean PE/HR for cardiology at
$135.56 is much lower than the SS median value of $216.41. Interestingly, the 25" percentile PE/HR
from the SS for cardiology is $153.43. That is, the 25" percentile for the SS PE value is higher than the
overall PPIS PE/HR mean of $135.56 for cardiology.

Exhibit 5: SS Unweighted Means by Number of Physic‘ians — Cardiology"

Percent 25th 50th 75th

Number | (Number) Mean Percentile Percentile Percentile
1 (solo) 32 8.23 $ 13934 |$ 52211 % 895418 140.15
2t04 28 7.2 $ 18316} % 1467§$% 168121 % 21552
5109 44 1131 | $ 293.83]5% 160.86 1% 250741 % 411.34
10to0 49 233 59.9 $ 263289 158791 % 23495]|% 33140
50+ 52 13.37 | $§ 222171 % 151521% 26270} % 26270
All 389 100 $ 245291 % 153431% 21641 % 29406
79002 Cardiology Supplemental Survey (SS) inflated to 2006 MEI 5.

These data would indicate that the SS and PPIS survey results are representative of different cardiology
practice populations.

We have not been able to determine which survey is most representative as there are no gold standard
comparisons. The benchmark data available to us suggest that the SS PE more closely approximate the
cardiology practice populations than the PPIS PE at least as evidenced by other benchmarks. We suspect
this could be the case with other specialties as well. For instance, urology argued this in their comments.
But this is by no means an absolute conclusion as the cardiology benchmark survey data and the SS data
could all be biased in the same direction (e.g. over representation of large practices with a high level of
intensive technical component procedures).

Appendix A compares supplemental survey and PPIS cardiology, urology and radiology PE/HR data by
percentile and practice size for indirect and direct expenses. These data show that the supplemental data
are typically higher both by practice size and by percentile range. Cardiology and Urology (Exhibit 6a
and Exhibit 6b) show very much larger PE/HR values for the larger practice sizes. The radiology
supplemental data show higher values for each percentile range, but the small practice size reveals the
largest discrepancy between the supplemental survey and the PPIS. As with cardiology and urology, the
radiology PE/HR data are very much different across the supplemental survey and the PPIS.



Discussion

For at least some of the physician specialties with both a SS and a PPIS, it is clear that the two survey
efforts are likely measuring widely disparate segments of the physician community they represent. The
SS and PPIS PE data, given the test case of cardiology, appear to be measuring the PE/HR for different
practice populations. This is especially true for the large practices where same sized practices are shown
to have much lower PE/HR with the PPIS than the supplemental, or the MedAxiom, or the MGMA data.
Hospital based practices, for instance, would not generate the same levels of PE/HR as office based
practices. Attempts to resolve which survey is the most representative have proven inconclusive. But, at
least in the case of cardiology, external benchmarks better match the SS PE data. This could mean that all
of these surveys have the same, and almost identical, biases, given the purpose of MedAxiom and
MGMA data collection efforts.

As noted in the introduction, three broad options of how to handle the “outlier” PPIS PE data (e.g.
extreme winner and loser specialties) are available to CMS:

(1) Use PPIS data only

This has the advantage of being entirely consistent across all specialties and avoids any charge of
favoritism. The purpose of the PPIS was to conduct a uniform PE survey across all specialties paid
under the Medicare Fee Schedule. To a large extent this mission was accomplished. However, there
are several outliers, in terms of comparing the PPIS information to past SMS and SS PE estimates.
This raises concerns if can be shown that the PPIS efforts were in some cases biased or at least not
consistent with other available benchmark data. Using the best data available, and using cardiology as
a test case, we have not been able to show that PPIS is demonstrably less biased (or more biased) than
the SMS or SS surveys.

This would indicate that, for those specialties where their PE estimates deviate measurably from past
survey results, some sort of blend or transition might be appropriate.

(2) For all specialties with SS PE estimétes, blend these results with PPIS PE estimates

Exhibit 1 above shows how this might work. It mitigates the extreme winners and losers resulting
from the incorporation of PPIS PE results. That is, use of the PPIS PE/HR could cause unwarranted -
losses and gains unless a blend or transition strategy is employed. The case for this all inclusive
approach is that the winners’ gains may not be justified. A comprehensive blending strategy is a
balanced approach in that it is skeptical of either large winners or large losers under the PPIS. It
departs from the PPIS most extensively, however, and is the most aggressive in redistributing
payments across the specialties.

(3) Blend SS and PPIS PE estimates for only a few selected specialties

This would presumably only address extreme losses. A decision to use this course of action could be
based on: 1) the percent and magnitude of losses for a given specialty; 2) relative sample sizes across
the SS and PPIS surveys; and 3) a request by the specialty for a blend. This would cover the extreme
specialty level loses as shown in Exhibit 1.

Under this approach, all physician groups “pay,” through budget neutrality, for loser compensation.
Paying for loser compensation with reductions in winner gains as under option (2) might be more
appropriate than just “taxing” all specialties for this effort.



Total PE/HR, Direct and Indirect PE/HR by Practice Size - SS and PPIS

Appendix A

(1) Cardiolegy - Total PE/HR
Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrctN Mean 25th% 50th% 75th%
1to4 60 15% - $159.78 $ 7725 $112.53 $205.93
5+ 329 85% $260.88 $ 158.79 $249.27 $329.03
All 389 100% $245.29 $153.43 $216.41 $294.06
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
lto4 22 40% $142.22 b 73.69 $131.87 $194.44
5+ 33 60% $131.25 $ 59.00 $122.86 $166.45
All 55 100% $135.56 $ 70.80 $122.86 $194.44

(2) Cardiology - Indirect PE/HR
Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrciN Mean 25th% 50th% 75th%
lto4 60 15% $101.71 § 49.61 $ 79.22 $121.59
5+ 329 85% $141.52 $ 80.82 $130.69 $179.16
All 389 100% $135.37 § 72.17 $123.45 $174.98
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
lto4 22 40% § 98.92 § 61.11 § 7529 $131.87
5+ 33 60% $ 80.73 $ 45.80 $ 70.13 $119.98
All 55 100% § 88.04 § 31.48 $ 69.45 $114.63

(3) Cardiolegy - Direct PE/HR
Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrctN Mean 25th% 50th% 75th%
l1to4 60 15% $ 58.08 $§ 19.51 $ 31.96 § 7543
5+ 329 85% $119.36  75.49 $118.58 $141.18
All 389 100% $109.92 § 56.96 $ 97.10 $131.06
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
1to4 22 40% $ 42.86 $ 458 $ 29.41 $ 57.86
5+ 33 60% $ 50.51 3 815 $ 44.87 $ 80.92
All 55 100% § 47.52 § 3.88 $ 32.74 $ 6243




(1) Urology - Total PE/HR
Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PretN Mean 25th% 50th% 75th%
1 (solo) 87 39% $ 159.25 $ 86.45 $125.53 $189.63
2to4 80 35% $197.96 $130.50 $165.77 $238.83
5+ 59 26% $ 183.56 $ 93.79 $150.32 $244.61
All 226 100% $179.30 $ 105.94 $147.06 $229.48
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
1 (solo) 25 31% $138.13 § 7532 $119.31 $163.26
2t04 28 35% $151.88 5 95.68 $ 145.40 $195.33
5+ 27 34% $113.74 5 40.99 $105.83 $153.98
All 80 100% $113.74 5 40.99 $105.83 $153.98

. (2) Urology - Indirect PE/HR

Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrctN Mean 25th% 50th% 75th%
1 (solo) 87 39% $114.31 $ 58.89 3 8791 $128.38
2to4 80 35% $136.11 § 81.80 $111.32 5 169.87
5+ 59 26% $118.78 $ 59.98 $102.02 $151.62
All : 226 100% $123.19 § 64.60 b 97.59 $158.14
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
1 (solo) 25 31% $ 99.31 $ 38.26 $ 7533 $131.11
2to4 28 35% $116.46 $ 67.75 $ 95.13 $149.44
5+ 27 34% § 78.58 5 32.63 3 69.27 $126.60
All 80 100% $§ 97.02 § 34.64 $ 68.68 $119.22

(3) Urology - Direct PE/HR

Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrctN Mean 25th% 50th% 75th%
1 (solo) 87 39% $ 4494 § 19.14 $ 33.59 $ 52.26
2to4 80 35% § 61.85 $ 34.74 3 52.81 $ 69.28
5+ 59 26% $ 6478 § 27.27 5 66.04 3 88.24
All 226 100% 3 56.11 $ 2597 § 43.64 $ 68.04
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
1 (solo) 25 31% $ 38.81 $ 15.18 $ 3022 $ 56.44
2to4 28 35% $ 3542 § 18.51 $ 32.99 § 49.34
5+ 27 34% $ 35.16 $ 7.34 $ 2333 $ 57.69
All 30 100% 5 36.13 $ 3.06 $ 2210 $ 49.26
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(1) Radiology - Total PE/HR
Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrctN Mean 25th% 50th% 75th%
1 (solo) 76 44% $232.14 3 60.70 $112.66 3525231
10+ 95 56% $178.87 § 52.39 § 9423 5$192.94
All 171 100% $202.55 5 56.97 $107.03 $230.17
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
1 (solo) 20 36% 3 81.93 $ 1834 b 64.88 $105.18
10+ 36 64% 5 166.89 $ 46.22 $114.45 $237.53
All 56 100% $134.84 | § 36.36 b 86.19 $193.36

(2) Radiology - Indirect PE/HR

Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrctN Mean 25th% 50th% 75th%
1 (solo) 76 44% $131.48 $ 5843 $ 98.29 $168.98
10+ 95 56% $ 106.97 $ 48.64 $ 79.27 $125.15
Al 171 100% $117.86 $ 5022 3 81.51 $148.28
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
1 (solo) 20 36% $§ 59.25 $ 1834 $ 61.22 $ 86.31
10+ 36 64% $117.62 § 36.51 $ 76.82 $175.97
All 56 100% b 95.60 § 571 $ 41.52 $106.29

(3) Radiology - Direct PE/HR

Supplemental Unweighted Means by Number of Physicians (2006 MEI)

N PrctN Mean 25th% 50th% 75th%
1 (solo) 76 44% $100.65 b - § 8.18 $131.30
10+ - 95 56% $ 71.90 $ - 3 841 3 89.81
All 171 100% $ 84.69 3 - § 8.26 $101.20
2006 PPIS Means by Number of Physicians

N PrctN Mean 25th% 50th% 75th%
1 (solo) 20 36% 3 22.67 3 - 3 - 3 19.04
10+ 36 64% $ 49.27 b - $ 18.29 $ 48.61
All 56 100% § 39.24 $ - $ - $ 38.23
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No.

AMERICAN COLLEGE OF CARDIOLOGY , et al,,

Plaintiffs,

KATHLEEN SEBELIUS, in her official capacity as
SECRETARY OF THE UNITED STATES S
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Defendant.

PLAINTIFFS’ FIRST REQUEST FOR PRODCUTION OF DOCUMENTS

Plaintiffs, pursuant to Federal Rules Civil Procedure 34, request that Defendant
produce; for inspection and copying, the following documents in accordance with the
definitions and instructions set forth below.
I DEFINITIONS

A. The meaning of “document” is synonymous and equal in scope to the usage
of that term in Rule 34(a) of the Federal Rules of Civil Procedure, as well as any and all
materials defined as “writings” in Rule 1001 of the Federal Rules of Evidence. A draft or
non-identical copy is a separate document within the meaning of this term. As used in
these requests, the term includes any document now or formerly in, under, or subject to
your possession, custody, or control or the possession, custody, or control of any of your

affiliates or any person acting on your behalf, including your agents, representatives, and




attorneys. The term includes any and all contracts, agreements, correspondence,
memoranda, notes, electronic documents, including, but not limited to, e-mail, and any

other type of written or recorded matter whatsoever.

B. Communication” means any exchange or transfer of information between
two or more persons, whether written, oral, telephonic, electronic, in-person, or in any

other form.

C. “Relating to” means constituting, containing, evidencing, furthering,
describing, showing, stating, concerning, mentioning, discussing, explaining, or referring
in any way, directly or indirectly, to the subject matter and includes among other
documents those documents underlying, supporting, attached to or previously attached or

appended to, or used in the preparation of any document called for in any request.

IL INSTRUCTIONS
A. In responding to this subpoena, all language shall be given its ordinary

meaning, within context, and the singular shall be read as including the plural.

B. If ybu assert that any document requested is privileged or otherwise
protected from discovery, produce a detailed schedule of documents withheld from
discovery and with respect to each document for which a claim of privilege is made, set
forth the (1) type of document, (2) general subject matter, (3) date of the document, (4)
number of pages, (5) names and addresses of the authors, (6) names and addresses of the
addressees, (7) names and addresses of any recipients of copies of the‘ document, (8)
names and addresses of the persons now possessing the original and any copies of the

document, (9) location of the files where the original and each copy are normally kept,



~ and (10) basis and explanation for the claim of privilege or other immunity asserted in

sufficient detail for the court to determine whether the document is privileged.

C. If any document requested has been lost, discarded, otherwise destroyed,
or disposed of, identify each such document or thing as completely as possible, including
as to each: (1) its date; (2) its general nature (e.g., letter, memorandum, telegram, telex,
photograph, computer printout, computer file, backup tape, other storage media, etc.); (3)
its subject matter; (4) its number of pages; (5) its attachments or appendices; (6) its
authors or originators; (7) its addressees or copy recipients; and (8) its former custodians.
In addition, as to each such document, provide the (a) date of disposal, loss, or
destruction; (b) manner of disposal, loss, or destruction; (c) reason for disposal or
destruction, or an explanation of loss; (d) persons authorizing the disposal or destruction;
(e) persons having knowledge of the disposal, destruction or loss; and (f) persons who

destroyed, lost, or disposed of the document.

D. Produce the original and each draft or non-identical copy of each
requested document that is in your possession, custody, or control, or that of any of your
shareholders, direptors, officers, subsidiaries, affiliates, agents, attorneys, accountants,
employees, consultants, or representatives. If the original is not in your possession,
custody, or control, or that of your shareholders, directors, officers, subsidiaries,
affiliates, agents, attorneys, accountants, employees, consultants, or representatives,

produce the most full, clear, and legible copy.



III. REQUEST FOR PRODUCTION

All documents regarding the development, testing, evaluation, implementation, and/or
approval of the Physician Practice Information Survey (PPIS), and/or the collection of
data for the PPIS, or otherwise relating to the PPIS, including wifhout limitation, all
documents relating to oral, written or electronic communications between and/or among
representatives of the Centers for Medicare & Medicaid Services, the American Medical

Association, The Lewin Group, dmrkynetec and Gallup, Inc. relating to the PPIS.

Respectfully submitted,

BEVERLY A. POHL
Florida Bar No. 907250
GABRIEL IMPERATO
Florida Bar No. 623652
ADAM RABINOWITZ
Florida Bar No. 177962
BROAD AND CASSEL
100 S.E. Third Ave., Ste. 2700
Fort Lauderdale, FL 33394
Ph: (954) 764-7060
Fax: (954) 713-0962
bpohl@broadandcassel.com
and
James P. Holloway
OBER, KALER, GRIMES & SHRIVER
A Professional Corporation
1401 H Street, N.W., Fifth Floor
Washington, D.C. 20005
Ph: (202) 408-8400
Fax: (202) 408-0640
jpholloway@ober.com
and
Howard L. Sollins
Julie E. Kass
Thomas W. Coons



OBER, KALER, GRIMES & SHRIVER
A Professional Corporation

120 East Baltimore Street

Baltimore, Maryland 21202-1643

Ph: (410) 685-1120

Fax: (410) 547-0699
hisollins@ober.com

jekass@ober.com

twcoons@ober.com

Attorneys for Plaintiffs



